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IN THE 


©mteto States Court of Appeals 

FOR TIIE DISTRICT OF COLUMBIA. 


No. 7147. 


Ida Elizabeth Ewald, also known as Ida E. Ewald, 

Appellant, 

vs. 

Michael J. Lane, Emma J. Beuchert, also known as 
Emma Ewald, also known as Emma J. Ewald, 
Gerald J. O’Day, also known as Jerry O’Day, also 
known as Gerald O’Day, and John C. Ewald, Jr., 
Appellees. 


BRIEF FOR APPELLANT. 


I. 

STATEMENT OF THE CASE. 

This is an appeal from a final judgment at law in the 
District Court of the United States for the District of 
Columbia in favor of the defendants, Michael J. Lane, 
Emma J. Beuchert, and John C. Ewald, Jr., in an action 
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consisting of three counts brought by the plaintiff be¬ 
low, Ida Elizabeth Ewald against several defendants, 
including her husband, John C. Ewald, Jr., for dam¬ 
ages by reason of conspiracy between the several de¬ 
fendants. The first two counts of the declaration in 
effect charged the conspiracy was to defame the plain¬ 
tiff by means of a false charge of adultery, which false 
charge, in furtherance of their common purpose was 
used by the defendant husband in a divorce suit. The 
third count charged the conspiracy was to injure the 
plaintiff by instituting a false and malicious action 
against her wherein she was accused of adultery. 

The said defendants each interposed demurrers to 
each count (R. 7-8-9). The demurrer of the defendant, 
John C. Ewald, Jr. (husband) was conceded by the 
plaintiff to be good as to all three counts (R. 10). The 
demurrers of the defendants, Michael J. Lane and 
Emma J. Beuchert, were conceded by the plaintiff to be 
good only as to the third count (R. 10). 

The Court below after hearing argument, sus¬ 
tained the demurrer of each of the aforenamed de¬ 
fendants to each count of the declaration, and the 
plaintiff elected to stand upon her declaration, where¬ 
upon final judgment was entered for the said defen¬ 
dants (R. 13-14), from which judgment the appellant 
prosecutes this appeal. (R. 14). 

The first count of the declaration (R. 2-3-4) in sub¬ 
stance alleged: 

(a) That on or about January 1932 plaintiff was 
the lawful and faithful wife of defendant, John C. 
Ewald, Jr., and until the action of the defendants, 
Emma J. Beuchert, aunt of John C. Ewald, Jr., Mi¬ 
chael J. Lane, attorney, Gerald J. O’Day, private de- 
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tective, and her husband, John C. Ewald, Jr., was 
known as a person of good character and reputation 
amongst her friends and acquaintances. 

(b) That knowing the premises, the defendants in 
furtherance of said conspiracy in January 1932, the 
defendant, John C. Ewald, Jr., having been persuaded 
to separate from the plaintiff, his wife, and divorce 
her, but having no grounds for said action, did pro¬ 
cure certain persons including one, George Berry, to 
make the acquaintance of the plaintiff by subterfuge 
and then had him falsely execute a writing wherein 
he charged the plaintiff with having been guilty of 
adultery committed with him, the said George Berry. 

(c) That in furtherance of said conspiracy the de¬ 
fendants used said false writing as a cause for di¬ 
vorce and had the defendant, John C. Ewald, Jr., file 
in the Circuit Court for Calvert County, Maryland, a 
suit for divorce against the plaintiff falsely and pub¬ 
licly charging her with the aforesaid act of adultery, 
to her great humiliation, mental anguish and expense. 

(d) That the plaintiff, though knowing the false¬ 
ness of the charge did not discover the conspiracy 
until January 13, 1936, when the defendants testified 
in another proceeding in the Circuit Court of Anne 
Arundel County. 

(e) That prior to said date all the defendants con¬ 
cealed the conspiracy and the defendant, Michael J. 
Lane, offered to represent the plaintiff in litigation 
pending in the Court of Maryland between the said 
defendant, John C. Ewald, Jr., and others and the 
plaintiff. 

(f) That all of said wrongful acts damaged the 
good name, character and reputation of the plaintiff 
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and brought her into public scandal, infamy and dis¬ 
grace, to the damage of the plaintiff in the amount 
claimed in the declaration. 

The second count of the declaration (R. 4-5) in 
substance followed the form of the first count except 
in the following particulars: 

(a) It was not alleged that the defendant, John C. 
Ewald, Jr., had been persuaded to divorce his wife, 
the plaintiff, but, that he determined to secure a di¬ 
vorce from the plaintiff. 

(b) No allegation was made as to the date when 
the plaintiff discovered the conspiracy. 

(c) It was alleged that the conspiracy was not de¬ 
termined and abandoned until the ninth (9) day of 
September, 1936 when the defendant, John C. Ewald, 
Jr., had the divorce suit in Circuit Court for Calvert 
County, Maryland, dismissed in open court. 

Each of the demurrers (R. 7-8-9) is substantially 
the same except as to the name of the defendants and 
as to the first two counts of the declaration, presented 
the following grounds: 

1. That the plaintiff wife cannot maintain an ac¬ 
tion in the District of Columbia against her husband 
for a tort to her person committed by her husband 
during coverture. (The plaintiff conceded the de¬ 
murrer of the defendant husband as to this ground to 
be good (R. 10).) 

2. That the plaintiff wife, being unable to maintain 
an action in the District of Columbia against her hus¬ 
band for a tort to her person committed by her hus¬ 
band during coverture, cannot maintain such an ac¬ 
tion against third persons who acted in unity with or 
through said husband in the commission of said tort. 
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II. 

ASSIGNMENTS OF ERROR. 

The plaintiff respectfully assigns as errors of the 
Court, the following: 

1. In sustaining the demurrers of the defendants 
to the Declaration. 

2. In not overruling the demurrers of the defen¬ 
dants to the Declaration. 

3. In rendering judgment for the defendants in 
consequence of the foregoing errors (R. 14). 

III. 

ARGUMENT. 

The Appellant’s Contention. 

The appellant contends that the cloak of immunity 
from suit for a tort committed against his wife dur¬ 
ing coverture, which a husband wears under the law 
of the District of Columbia by reason of the decision 
in the case of Thompson v. Thompson, 218 U. S. (ill; 
54 L. Ed. 1180, (Construing Section 1155 of Chapter 
854 of the Act of March 3, 1901, 31 Statutes at Large, 
11S9) is not so large as to cover third persons, who 
have acted in unity with or through said husband, in 
the commission of such a tort. 

As To Section 818 of Act of March 3, 1901 

The Act of March 3, 1901, 31 Statutes at Large, 
1189, Chapter 854, dealing with “Offenses Against 
The Person,” Section 818 (Title 6, Section 41 of 1929 
Code for the District of Columbia) made it a crim- 
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inal offense to accuse any woman of unchastity, and 
further provided, 

* * whoever wrongfully accuses any woman 
of unchastity shall be liable to a civil action for 
damages sustained by the party injured.” 

At the time of the enactment of said “Act” and by 
the terms of this statute to publish a false charge 
against a woman of either adultery or fornication 
constituted a criminal libel, inasmuch as both were 
criminal offenses. 

Pollard v. Lyon , 91 U. S. 225; 

Folk v. United States, 15 App. D. C. 446; 

Section 815 of the Act of March 3, 1901, 31 
Statutes at Large 1323, Chapter 854. 

The term unchastity denotes more than merely 
adulter}* or fornication. 

Mason v. Straton, 1 N. Y. Supp. 511, 512; 

State v. Valvoda (Iowa) 152 N. W. 21, 23; 

Cooper v. State (Ala.) 74 So. 753, 754; 

Carney v. McGilvray (Miss.) 119 So. 157, 160. 

Section 818 by its broad terms defined a new crime 
which not only included anyone who published a false 
charge against a woman of adultery or fornication, 
but went further and provided that, 

“"Whoever wrongfullv accuses anv woman of 
unchastity shall be punished by a line not ex¬ 
ceeding five hundred dollars ($500) or by im- 
imprisonment not exceeding one year, or 
both, * * V’ 

The terms of said Section were certainly more gen¬ 
eral in scope and embraced more than a false charge 
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or adultery or fornication, namely, any false accusa¬ 
tion of any form of undiastity and that whether writ¬ 
ten or verbal. 

At the time of the enactment of Section SIS a false 
charge of adultery against a wife was actionable per 
se, 

Pollard v. Lyon, Supra, 


and the same is true as to a false charge of fornica¬ 
tion as against a femme sole, inasmuch as fornication 
was a criminal offense by the Act of March 3, 18S7, 
24 Statutes at Large 63G. 

Falk v. United States, Supra, 

Chase v. United States, 7 App. D. C. 149. 


Therefore, that part of Section 818, to wit: 

“* * * whoever wrongfullv accuses anv woman 
of unchastitv shall be liable to a civil action for 
damages sustained by the party injured.” 

which gave a civil remedy added nothing to the rights 
of a wife falselv charged with adulterv or a femme 
sole falsely charged with fornication but it does give 
a remedy to either of such persons against 

“whoever falsely accuses them of any acts of un¬ 
chastity”, 

and finallv its terms clearlv hold forth a remedv, 
where one did not exist before, to the married woman 
who has been injured as alleged in the first two counts 
of the Declaration filed by this appellant. 
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It must be borne in mind that at the same time that 
Congress enacted the Act of March 3, 1901, containing 
Section 818, said Act likewise contained Section 1155 
(Title 14, Section 43 of 1929 Code for the District of 
Columbia) which provided: 

“Married women shall have power # * to 

sue separately * * * for torts committed against 
them as fullv and freelv as if tliev were unmar- 

» • w 

•7 # * 

ricd . 

At common law a wife could not sue her husband 
for tort committed against her during coverture. 

Phillips v. Barnett (1876), 1 Queens Bench Div. 

437 * 

Keister Adm. v. Keister Exec. (1918), 123 Va. 
157, 96 S. E. 315; 

Furstevberg v. Fvrstenberg (1927), 152 Md. 

247, 136 Atl. 534. 

All that was decided in Thompson v. Thompson 
(1910), 218 U. S. 611, 58 L. Ed. 1180, was that Section 
1155 did not remove the common law disability of a 
wife as to her right to sue her husband for tort and 
that said section was not intended to mean that a wife 
could sue her husband for his tort to herself committed 
during coverture. If such was the intention of Con¬ 
gress in Section 1155, is it not logical to believe that in 
Section 818 Congress meant what the words said and 
intended to authorize for the benefit of any woman a 
civil action for the tort of falsely accusing a woman of 
unchastity, subject only to the limitation of the com¬ 
mon law as to the right of suit by a married woman 
against her husband. 
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The Common Law Disability of a Wife. 

The common law disability of a wife to sue her hus¬ 
band for tort, had its origin in the legal theory that 
during coverture the legal existence of the wife was 
merged in that of the husband. 

Thompson v. Thompson , 218 U. S. 611, 614. 

This same common law disability, in the absence of 
a sufficient enabling statute, made it impossible for a 
wife to sue the third person who acted through or in 
conjunction with the husband in the commission of a 
tort against her. 

a. Abbott v. Abbott (1877), 67 Me. 304. 


(This case was decided in the absence of an enabling 
statute (67 Me. at page 309), the facts having occurred 
in 1869 and the case having been filed in 1874 before 
Maine’s enabling act of 1876.) 

The Court in speaking of the liability of the co-de¬ 
fendants said, 

“The true test as to their liability is, whether an 
action could have been maintained against them 
at the time of the act complained of. It is clear 
that no action was then maintainable. If the co¬ 
defendants had been then sued, the action must 
have been in the name of the husband and wife, 
and the husband would have sued to recover dam¬ 
ages for an injury actually committed by him¬ 
self.” 

It is interesting to note that the Abbott v. Abbott 
was relied upon in Thompson v. Thompson (21S U. S. 
at page 619), as illustrating an example of an effort, 
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“to obtain by construction, radical and far reach¬ 
ing changes in the policy of the common law not 
declared in the terms of the legislation under con¬ 
sideration." ’ 

1). Libby v. Berry (1883), 74 Me. 286. 

(decided under an enabling statute materially differ¬ 
ent from the statute in effect in this jurisdiction.) 

c. Maine v. James Maine <0 Sons Company 
(1024), 108 la. 1278, 201 X. \Y. 20 

(Iowa had an enabling statute but mistakenly relied 
for authority upon the Abbott case, which had been 
decided before an enabling statute was passed in 
Maine.) 

The Maine Enabling Statute. 

That the Maine enabling statute, Act of 1876 chap¬ 
ter 112 is materially different from our own is self 
evident. It provides, 

“The wife may prosecute suits at law or in 
equity, either of tort or contract, in her own name, 
without the joinder of her husband, for the preser¬ 
vation and protection of her property and per¬ 
sonal rights, or for the redress of her injuries as 
if unmarried, or may do it jointly with her hus¬ 
band and the husband shall not settle or discharge 
any such action or cause of action without the 
written consent of the wife . . . nor can lie alone 
maintain an action respecting his wife’s prop¬ 
erty”. 

The Court in Pepper v. Morrill (1928), 24 Fed. 2d 
•’>20, construing the Massachusetts enabling act said, 

“The Maine Statute enlarging the rights of 
unmarried women was held in the cases cited by 
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defendant (namely, Abbott v. Abbott & Libby v. 
Berry) to confer upon a married woman the right 
to bring an action as if sole onlv where her hus- 
band, joining her or acting alone for her benefit, 
could have brought one, and that, because the hus¬ 
band could not bring an action against those who 
had under his coercion and direction committed 
a tortious act against the wife, she could not . . . ” 

“The Massachusetts statute differs from the 
Maine statute, and does not provide, as does the 
latter, that she may prosecute jointly with her 
husband such suits in law or equity which she may 
prosecute alone. Jt authorizes a married woman 
to sue or he sued in the same manner as if she wore 
sole , with the further provision that it does not 
authorize suits between husband and u'ife.” (Ital¬ 
ics supplied.) 

The Intention of Congress in Section 1155. 

It was never contemplated or intended by Congress 
or the decision of the Thompson case, that the inability 
of a wife to sue her husband might be used by third 
persons committing a tort against her, as a means of 
immunity. For in the Abbott case where the wife was 
suing her husband, the Court said: 

“Practicallv, the married woman has remedv 
enough. The criminal courts are open to her. She 
has the privilege of the writ of habeas corpus, if 
unlawfully restrained. As a last resort, if need 
be, she can prosecute at her husband’s expense a 
suit for divorce. If a divorce is decreed to her, 
she has dower in all his estate, and all her needs 
and all her causes of complaint, including any 
cruelties suffered, can be considered by the court, 
and compensation in the nature of alimony al¬ 
lowed for them. In this way, all matters would 
be settled in one suit as a finality.” 
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The Thompson ease, which relied upon the Abbott 
ease said: 


“Nor is the wife left without remedy for such 
wrongs . . . She may sue for divorce or separa¬ 
tion and for alimony. The Court, in protecting 
her rights and awarding relief in such case may 
consider, and, so far as possible, redress her 
wrongs and protect her rights. She may resort 
to the Chancery Court for the protection of her 
property rights.” 


The Weight cf Authority. 

By the weight of authority in the United States un¬ 
der statutes similar in wording to our own, a wife can 
sue those who acted with, or through her husband in 
the commission of a tort against her. 


K oo at, 
792; 
Miller 



> v. JUIcsscr (1935) 320 Pa. 4S7, 181 Atl. 

v. Tqrholm Company (1936) 196 Minn. 
265 X. W. 324; 


Mullally v. Lanqenberq Brothers (1936) Mo. 98 
S. W. 2d. 645; 

Pepper v. Morrill (1928) 24 Fed. 2d 320 (De¬ 
cided in a Federal Court under the Massa¬ 
chusetts law.) 

Schubert v. Anqust Schubert Waqon Company 
(1928) 249 X.‘ V. 253, 164 X. E. 42; 


and similar decisions in Alabama, Arkansas, Califor¬ 
nia, Connecticut, Mississippi, Ohio, Oklahoma, Xew 
Hampshire, Xorth Carolina, Vermont, West Virginia, 
and Wisconsin. 

In Schubert v. August Schubert Wagon Company, 
>upra. Justice Cardozo said, 

“The defendant, to make out a defense is thus 
driven to maintain that the act however negligible, 
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was none the less lawful because committed bv a 

•> 

husband upon the person of his wife. This is to 
pervert the meaning and effect of the disability 
that has its origin in marital identity. A trespass, 
negligent or willful, upon the person of a wife 
does not cease to be an unlawful act, though the 
law exempts the husband from liability for the 
damages. Others mav not hide behind the skirts 
of his immunity. The trespass may be punished, 
but whether criminal or not, unlawful it remains. 
The statute is explicit that ‘A married woman has 
a right of action for an injury to her person, prop¬ 
erty or character, ... as if unmarried.’ By au¬ 
thority and tradition, an exception hat been en¬ 
grafted upon this rule where the husband is de¬ 
fendant. TT’c are not at liberty to extend it by 
dubious construction.” (Italics supplied.) 

In Miller v. Tyrholm c£ Company , supra, the various 
fallacious arguments advanced bv other defendants in 
the position of the appellees are discussed and an¬ 
swered in substance as follows: 

1. If agent is not liable, the principal is not. 

Ans. Immunity of agent does not necessarily 

absolve the principal, for example, death of agent, 
bankruptcy and a covenant not to sue. 

2. That if recovery is had against the principal, 
then the principal will sue the husband and the 
family will be back in their former position less 
the costs of the litigation. 

Ans. Master sues agent not on theory of subro¬ 
gation, but because of agent’s breach of inde¬ 
pendent duty to principal. The recovery of the 
wife is her sole property and the recovery by prin¬ 
cipal against the husband is from the husband’s 
property. 
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Agency. 

Each conspirator is the agent of the others and the 
husband having been alleged to be a conspirator may 
he properly treated as the agent of the remaining de¬ 
fendants who were his principals and clearly under 
“the weight of authority’’ the principals by the doc¬ 
trine of respondeat superior can be held in spite of 
the immunity of the husband. 

Effect of Inability to Sue Husband. 

The absence of the husband as a defendant in this 
suit cannot be urged as a reason for the plaintiff’s in¬ 
ability to sue those, who acted through or with him in 
the commission of a tort against her, for: 

As to joint tort feasors the plaintiff may sue one, 
all, or some. 

Gale v. hide prurient Taxi Owners Association, 

65 App. D. (’. 396, 84 Fed. 2d 249, 

Mr Mull in v. Church, 82 Va. 501. 

There is no right of contribution amongst joint tort 
feasors. 

Curtis v. Welker, 296 Fed. 1019, 54 App. D. C. 

272. 

Since the gist of the action for civil conspiracy is 
not the conspiracy but the damages, it is conceivable 
in such actions and is the law, that some of the defen¬ 
dants may be found guilty and suffer judgment and 
others be relieved of guilt. 

Hausen v. Nicoll , 40 App. D. C. 228. 

It follows that the remainder sued will not be prej¬ 
udiced by the fact that the husband is not included. 
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CONCLUSION. 

It is respectfully submitted that the judgment be¬ 
low as to Michael *J. Lane and Emma J. Beuchert, also 
known as Emma Ewald, also known as Emma J. 
Ewald, is erroneous, and should be reversed. 

Respectfully submitted, 

William J. Rowan and 
Eldiudge Hood Young, 
Attorneys for Appellant. 
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IN THE 


®ntteb States Court of Appeals 

FOK THE DISTRICT OF COLUMBIA 


No. 7147. 


Ida Elizabeth Ewald, also known as Ida E. Ewald, 

Appellant , 


v. 

Michael J. Lane, Emma J. Beuchert, also known as 
Emma Ewald, also known as Emma J. Ewald, 
Gerald J. O’Day, also known as Jerry O’Day, 
also known as Gerald O’Day, and John C. 
Ewald, Jr., Appellees . 


BRIEF FOR APPELLEES. 


I. 

STATEMENT OF THE CASE. 

Appellees adopt the statement of the case as set 
forth in the brief for appellant. 

H. 

ASSIGNMENTS OF ERROR. 

Appellees accept the Assignments of Error as set 
forth in the brief for appellant. 
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III. 

ARGUMENT. 

The Appellee’s Contention. 

The appellees contend that the appellant’s conten¬ 
tion does not state the question before this Court in 
this case. 

The question to be decided in this case is not one of 
extension of immunity. 

The question is: Does the appellant under the cir¬ 
cumstances alleged in her declaration in the court be¬ 
low have a cause of action at common law and under 
the statutes in force and effect in the District of Co¬ 
lumbia ! 

The distinction in the matter of expressing the ques¬ 
tion here before the Court is not bv anv means a dis- 

• * 

Unction without a difference. The point of definite 
differentiation is the exact major premise upon which 
the courts, having adopted the majority ruling, have 
used to reach the logical conclusion that the answer to 
the question must be in the negative—must sustain the 
ruling of the court below and sustain the demurrers 
filed below by the appellees. 

At common law the wife has no cause of action, no 
right of action, against her husband for the commis¬ 
sion of a tort, even though the tort committed might 
subject the husband to criminal punishment. 

The courts, by the great majority of weight and rule, 
have repeatedly held that it is not a question of exten¬ 
sion of immunity, but that if no right of action exists 
in the wife against the husband for a tort committed 
during coveture, then it necessarily follows that she 
has no right of action against the husband, jointly, or, 
with others, for such tort. 



The above statements combine to form the major 
premise. The reasoning logically follows: 

This is a ease in which the wife seeks to recover 
damages against the husband, jointly with others 
for a tort allegedly committed against her bv the 
husband and others, wherein the wife seeks to hold 
the husband and the others jointly liable in dam¬ 
ages. 

Conclusion : 

The wife has no cause and no right of action. 

The above, though very rudely expressed, seems 
plainly the reason of the law as most capably expressed 
by the Court below in the memoranda filed sustaining 
the demurrers of the appellees, defendants below. 

The reasoning and conclusion of the Court below 
show nicely and exactly the rule in the clearly support¬ 
ing cases 

Thompson v. Thompson, 218 U. S. 611. 

Abbott v. Abbott, 64 Me. 304. 

Libby v. Berry , 74 Me. 286. 

There is no quarrel with the wording of Section 818 
of the Act of March 3, 1901, nor with whether the word 
“unchastity” denotes more or less than the words 
“adultery” or “fornication.” Quite plainly the logi¬ 
cal development of the law has been to recognize that 
under ordinary circumstances that one who falsely 
accuses a chaste woman of unchastity by the use of the 
words “adultery” or “fornication” or other words, 
should be subject to criminal punishment. 

The law was defective in not having a definite pro¬ 
vision offering punishment and acting as a deterrent 
to those who might be inclined to make such false ac- 
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cusations. It was also defective in that clearly, under 
the decided cases, verbal charges of unchastity not 
amounting to the charge of a crime punishable by im¬ 
prisonment and involving moral turpitude, did not 
give the one falsely accused a right of civil action for 
damages. 

See: 

Pollard v. Lyon, 91 U. S. 225. 

Therefore, all that the courts have held and all that 
the law has attempted to accomplish by the Acts of 
March 3, 1887, 24 Statutes at Large, 636, and Section 
818 of the Act of March 3, 1901, is to fill the void 
clearly indicated in the case of 

Pollard v. Lyon, Supra, 

and make actionable per se words falsely accusing any 
woman of unchastity 

“ # * * whoever wrongfullv accuses anv woman 
of uncliastitv shall be liable to a civil action for 
damages sustained by the party injured.” 

The cases cited by appellant, 

Pollard v. Lyon. 91 U. S. 225. 

Falk v. United States, 15 App. D. C. 446, 

can be carefully read, word for word, and found to 
have no further bearing upon this case than as just 
hereinbefore expressed. 

The Pollard v. Lyon case resolutely held that ver¬ 
bally charging a woman falsely with fornication was 
not actionable per se, and no recovery* could be had 
therefore under a declaration which failed to specifi¬ 
cally allege special damage. 
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The Falk v. United States case, concerning particu¬ 
larly the right of the trial Court to proceed to conclude 
a trial and take a verdict of the jury in a criminal case 
where the defendant, who was present when the trial 
began, escaped and absented himself through the con¬ 
clusion of the trial and verdict. In sustaining the con¬ 
viction of the defendant it was held that the Act of 
March, 1887, 24 Statutes at Large, 636, making forni¬ 
cation a criminal offense, was applicable in the District 
of Columbia. 


Therefore, Section 818 expressed concisely in one 
Statute, what theretofore had been, as it were, piece- 
mealed together from various corners of the body of 
the law and provided that whoever accuses any woman 
of unchastity shall be liable to civil action for dam¬ 
ages and shall be punished by a line not exceeding five 
hundred dollars ($500), etc. 

The legislators certainly did not intend, or as has 

been stated by the courts repeatedly, they could easily 

have explicitly said that a wife should have a right of 

action against her husband under such circumstances. 

The Act did make certain the right of a woman to sue 

in a civil action for damages sustained bv the false 

accusation of unchastity, verbal or written, whether 

the charges amounted to more or less than expressed 

either bv the words “adultery” or “fornication.” 

• • 


It does not appear that in the enactment of Section 
81S, Congress had any thought of broadening the so- 
called Enabling Act, Section 1155, D. C. Code, or in 
any way affecting the status and legal rights of hus¬ 
band and wife. In the language of the Court below: 


“I do not think that Congress, by the broad and 
general language of the latter portion of Section 
818, meant to effect such a drastic change in the 
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law as to give the wife a right of action against 
her husband for damages, any more than she has 

1 a right of action against him for assault, though, 
of course, he would be subject to criminal prose¬ 
cution under Section SIS, just as he would be fl¬ 
ab 1 e to criminal prosecution under Section 80b, 
prohibiting assault. It would seem that Congress 
added the latter portion of Section SIS merely out 
of an abundance of caution. 

“I conclude that a married woman’s right to 
sue for defamation of her character is the same 
as her right to sue for an assault upon her, and is 
not enlarged by Section 818. In other words, her 
right to sue is that which is defined in Section 1155, 
D. C. Code.” 

This Court has clearly held what right to sue a wife 
has against her husband under the provisions of Sec¬ 
tion 1155, D. C. Code, in the case of 

Thompson v. Thompson. *218 U. S. 611. 

Counsel for appellant, page S, Appellant’s Brief, 
attempts to state what this court decided in the case 
of Thompson v. Thompson. What this Court actually 
held, and the Supreme Court of the United States con¬ 
cluded to be correct is as follows: 

“We can but regard this case as another of 
many attempts which have failed to obtain by 
construction radical and far-reaching changes in 
the policy of the common law, not declared in the 
terms of the legislation under consideration.” 

“Xor is the wife left without remedy for such 
wrong. She may resort to the criminal courts, 
which, it is to be presumed, will inflict punishment 
commensurate with the offense committed. She 
may sue for divorce or separation and for alimony. 
The Court, in protecting her rights and awarding 





relief in such cases, may consider, and, so far as 
possible, redress her wrongs and protect her 
rights.” 

“We think the construction we have given the 
Statute is in harmony with its language and is 
the only one consistent with its purpose.” 

There are always those who wish to foster attempts 
to stretch the law and there will always be ingenious 
arguments in such attempts. 

THE COMMON LAW DISABILITY OF A WIFE. 

Appellant, under this caption beginning on Page 9 
of Appellant’s Brief, realizing that this Court has al¬ 
ready adopted the reasoning in the case of 

Abbott v. Abbott, 67 Me. 304, 

attempts ingeniously, after agreeing that the wife has 
no right of action against her husband for a tort com¬ 
mitted during eoveture, and that, “in the absence of 
a sufficient enabling statute,” the wife has no right of 
action against persons who act through, and in con¬ 
junction with, the husband in the commission of a tort 
against her during said eoveture, to show that the 
Court did not intend to adopt the reasoning of Abbott 
v. Abbott in the face of an enabling statute such as our 
Section 1155, D. C. Code. 

It is true that Abbott v. Abbott was decided before 
the Maine Enabling Statute. However, that makes the 
reasoning of the decision in the case of Abbott v. Ab¬ 
bott none the less convincing. It was adopted in toto 
by the Maine courts in the later case of Libby v. Berry, 
supra, which was decided following the enactment of 
the Maine Enabling Statute. 
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Now, counsel for Appellant attempt to find a dis¬ 
tinction between the Maine Statute and Section 1155 
of the D. C. Code as justification for the suggestion 
that while it was perfectly good reasoning and good 
law for the Maine Courts in the case of 

Libby v. Berry, 24 Me. 286, 

to adopt the reasoning and decision in the case of 

Abbott v. Abbott. 67 Me. 304, 

this Court should not do so. 

If there is a real and material difference between 
the two statutes, the argument of counsel for Appel¬ 
lant might be well regarded. However, the fact is that 
the Maine Enabling Statute, and Section 1155 of the 
I). C. Code, are so identical in meaning that while there 
is a difference in the language used, there is positively 
no distinction between the two statutes as to meaning, 
comprehension and effect. 

The Maine Enabling Statute reads as follows: 

Act of 1876, Chapter 112, Maine, Page 80, 

“Act to amend Chapter 61 of the revised Stat¬ 
utes, in relation to the rights of married 
women.” 

Be it enacted by the Senate and House of Represen¬ 
tatives in legislature assembled, as follows: 

Sect. I, Section 5 of Chapter 61, is amended, but 
adding at the end of the first line, after the word 
“equity,” the following: 

“either of tort or contract, in her own name, with¬ 
out the joinder of her husband;” 

and in the second line, after the word “property,” 
the following: 
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“and personal rights, or for the redress of her in¬ 
juries 

and in the third line by adding the following: 

“and the husband shall not settle or discharge 
any such action or cause of action without the 
written consent of the wife,” 

so that said section, as amended, shall read as follows: 

Sect. 5 

“She may prosecute and defend suits at law 
or in equity, either of tort or contract, in her own 
name, without the joinder of her husband, for the 
preservation and protection of her property and 
personal rights, or for the redress of her injuries, 
as if unmarried, or may do it jointly with her hus¬ 
band, and the husband shall not settle or discharge 
any such action or cause of action without the writ¬ 
ten consent of the wife. Neither of them can be 
arrested on such writ or execution, nor can he 
alone maintain an action respecting his wife’s 
property. 

“This action shall not apply to any case now 
pending.” 

“Approved February 21, 1876.” 

For the purposes of comparison, Section 1155 of the 
D. C. Code, being titled 14, Section 43, of the Code of 
1929, is worded: 

Section 43: 

“Power of wife to trade, and to sue and be sued. 
—Married women shall have power to engage in 
any business, and to contract, whether engaged 
in business or not, and to sue separately upon 
their contracts, and also to sue separately for the 
recovery, security, or protection of their prop¬ 
erty, and for torts committed against them, as 
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fullv and freelv as if tliev were unmarried; con- 
tracts mav also be made with them, and tliev mav 
also be sued separately upon their contracts, 
whether made before or during marriage, and for 
wrongs independent of contract committed by 
them before or during marriage, as fully as if 
they were unmarried, and upon judgments recov¬ 
ered against them execution may be issued as if 

tliev were unmarried; nor shall anv husband be 
• * 

liable upon any contract made l>y his wife in tier 
own name and upon her own responsibility, nor 
for any tort committed separately by her out of 
his presence without his participation or sanc¬ 
tion/' (Mar. 3, 1901, 31 Stat. 1374, c. 854, sec. 
1155; May 28, 1926, 44 Stat. 676, c. 419.) 

It will readily be seen that, though the language is 
quite different, a careful analysis of both statutes will 
result in the conclusion that the powers and rights 
granted to married women are about identical under 
both acts. 

There is absolutely nothing in Section 1155 which 
prevents a wife from jointly suing with her husband 
in such matters as she may, under the provision of said 
statute, sue alone. Certainly there is nothing in Sec¬ 
tion 1155 which gives the husband the right to settle 
or discharge such cause of action without the written 
consent of the wife, nor can he alone maintain an ac¬ 
tion respecting the wife's property. We repeat, there 
is no material difference between the Statutes. 

Pepper v. Morrill , 24 Fed. (2d) 320. 

The use attempted by counsel for appellant in the 

above-cited case is entirelv misconceived. It has no 

* 

bearing whatever on the question before the Court in 
the instant case. It involves solely a question of prin- 
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cipal and agent in an automobile accident case. In 
the case of Pepper v. Morrill , the plaintiff’s wife sought 
to recover damages for personal injuries sustained 
while riding as a passenger in an automobile owned by 
her husband, who was also in the automobile, at the 
time being driven by another guest, to whom the hus¬ 
band had entrusted the driving of the car, and who 
was at the time acting in law as the husband's agent or 
servant. 

The plaintiff’s wife, alone, brought suit against the 
defendant (husband’s agent and servant) alone, alleg¬ 
ing that her injuries were received because of his reck¬ 
lessness and gross negligence in driving the car, the 
sole management and control of which was entrusted 
to him. 


The defendant sought to use the case of Abbott v. 
Abbott , supra , and Libby v. Berry , supra . to resist le¬ 
gal liability. The Court held, in substance, that it 
made no difference whether the wife had a cause of 


action against her husband; that by reason of the tort 
committed by the agent and servant of the husband, 
while he was entrusted with the sole management and 
control of the automobile bv recklesslv and negligenilv 
operating it so as to injure the wife. She did have an 
independent cause of action against said agent and had 
a right to recover damages from him. True, the de¬ 
fendant was the agent of the husband in the operation 
of the car, but in its management and control he acted 
in his own individual capacity. For his negligence 
and carelessness he was answerable personally and 
individually. Just as in every case, while the principal 
may be responsible for the negligence of his agent, the 
agent is also responsible individually and indepen¬ 
dently for his own negligence. 
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It seems the Massachusetts Court, in referring to 
and commenting on the Maine Statute and the Abbott 
and Libbv cases, became somewhat confused in con- 
sidering those cases. In disallowing the defendant to 
resist liabilities on the strength of those cases, the 
Court was correct. 

THE WEIGHT OF AUTHORITY. 

Under this caption, beginning on page 12, Appel¬ 
lant's Brief, counsel for Appellant cite several cases 
not one of which considered has any bearing upon the 
question before the Court in this case. They are all 
cases involving, in one form or another, the same ques¬ 
tion before the Massachusetts Court in the case of 
Pepper v. Morrill . supra, they do no more than hold, 
in one form or another, that a wife has a right of action 
against a defendant principal for the negligence of his 
agent in operating an automobile, even though the 
agent at the moment happened to be the husband of 
the plaintiff wife, or that the agent is responsible for 
his own negligent actions, resulting in the injury to 
the wife in the operation of an automobile, even though 
at the moment of the agent’s negligence and careless- 
boss, the principal was the husband of the plaintiff 
wife. 

Take as an illustration the case of 

Shubert v. Shubert Wagon Company , 249 New 
York 253. 

In that case, the plaintiff wife filed an action to re¬ 
cover damages for personal injury received through 
being struck by defendant’s automobile, negligently 
driven by her own husband, in the service of the defen¬ 
dant. 
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The facts were that plaintiff (wife), while in the 
highway, was struck by the defendant’s car and in¬ 
jured. The car causing the hurt, was at the moment, 
driven by the plaintiff’s husband, who was then in the 
employ of, and the servant of the defendant. His neg¬ 
ligence was not disputed. 

The Court held that the principles governing this 
court in the case of Thompson v. Thompson, Supra, 
and the Maine courts in the cases of Libby v. Berry, 
Supra, and Abbott v. Abbott, Supra, were not the same 
principles governing the question in that case, and 
that “the disability of wife or husband to maintain an 
action against the other for injury to the person is not 
disability to maintain a like action against the others’ 
principal or master.” 

The line of authority—the line of cases referred to 
by appellant’s counsel under this caption as the 
“Weight of Authority,” are so readily distinguishable 
and differentiated from the line of cases in which this 
properly follows that it seems difficult, even ingeni¬ 
ously, to confuse them. 

While it is true that a principal and an agent are not 
jointly liable, no one has, so far as we know, ever ar¬ 
gued that because the principal is responsible for the 
negligence of the agent on the doctrine of respondeat 
superior, that this frees the agent from his own per¬ 
sonal responsibility for a tortious act, or on the other 
hand, because the plaintiff might be under some dis¬ 
ability to sue the agent personally, that the principal 
can thereby avoid his responsibility imposed by the 
doctrine of respondeat superior. 

The reasoning in the case of 

Miller v. Tyrholm & Company, 196 Minn. 438, 
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is perfectly adaptable to the line of cases including 
Pepper v. Morril, Supra , but in no manner extends to 
the instant case. 

Here we are not dealing with the reciprocal rights as 
between principal and agent. 

Here is involved the question whether the wife has a 
right of action at all. 

The answer would seem to require repetition—we 
shall avoid so doing. 

EFFECT OF INABILITY TO SUE HUSBAND. 

Appellant’s counsel argue, Page 14, the absence of 
the husband as a defendant in this suit can not be urged 
as a reason for the plaintiff’s inability to sue those who 
acted through, or with, him in the commission of a tort 
auainst her. 

Counsel lose sight of the fact that the husband is not 
absent in this suit. The husband and the other defen¬ 
dants are sued jointly. The demurrers were to the dec¬ 
laration as filed. The Court sustained the demurrers, 
to the challenge of the cause of action as filed. 

It is unheard of to argue that sustaining of the de¬ 
murrers drops the husband from the case and should, 
therefore, leave it to the defendants to be separately 
considered. The cause of action in the instant case was 
filed jointly charging the husband and the other defen¬ 
dants, and seeking to recover damages from them 
jointly for the alleged acts. Counsel for appellant ad¬ 
mit on Page 9, the law to be as follows: 

i 

“This same common law disability in the absence 
of a sufficient enabling statute made it impossible 
for a wife to sue a third person who acted through, 
or in conjunction, with the husband in the commis¬ 
sion of a tort against her.” 
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Therefore, the only question in contention is whether 
or not Section 1155 of the Code is what appellant's 
counsel call—“a sufficient enabling statute.” 

We think and urge that the ruling in the cases of 
Thompson v. Thompson, supra, by this Court, and 
the Supreme Court of the United States, and Ab¬ 
bott v. Abbott, supra, and Libby v. Berry, supra, clearly 
indicates that there is no such sufficient enabling stat¬ 
ute in this jurisdiction, and that the decision of the 
Court below in sustaining defendant’s (appellee’s) de¬ 
murrers to the declaration is clear, concise, logical, and 
fully supported by the above-mentioned cases and pre¬ 
vents what this Court chose to refer to in Thompson v. 
Thompson, supra, as “another of many attempts which 
have failed to obtain by construction, radical and far- 
reaching changes in the policy of the common law, not 
declared in the terms of the legislation under consid¬ 
eration.” 

CONCLUSION. 

It is respectfully submitted that the judgment below 
as to Michael J. Lane, and Emma J. Beuchert is cor¬ 
rect and should be sustained. 

Respectfully submitted, 

Herbert R. Grossman, 

H. Mason Welch, 

Melba Goodman, 

Attorneys for Appellees. 


